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October 15, 2008

José Miguel Insulza

Secretary General :
Organization of American States (OAS)
1889 F Street NW

Washington, DC 20006

Re: The Inter — American Democratic Charter and Mr. Insulza (Letter No. 2)
Dear Secretary General Insulza,

Just one month after the seventh anniversary of the adoption of the Inter-American
Democratic Charter, the Human Rights Foundation (HRF) addresses you with its
second letter of the project “The Inter-American Democratic Charter and Mr.
Insulza.” In an effort to demonstrate your inaction in the face of the growing threat to
democracy and human rights in certain countries of the Americas, we will enumerate
some of the most flagrant violations of the five essential principles of democracy and
the subsequent systematic violations of human rights that have been, and continue to
be, committed in various countries across the continent, notably: Bolivia, Ecuador,
Nicaragua, Paraguay and Venezuela.

The five essential elements of democracy according to the Inter-American
Democratic Charter (Article 3) are: 1.) respect for human rights and fundamental
freedoms; 2.) access to and the exercise of power in accordance with the rule of law;
3.) the holding of periodic, free, and fair elections based on a secret ballot and
universal suffrage as an expression of the sovereignty of the people; 4.) a pluralistic
system of political parties and organizations; and 5.) the separation of powers and
independence of the branches of government. In most cases, the denial of one of
these essential elements of representative democracy implies the denial of another
and results, nearly always, in the systematic violation of human rights. Since the
overwhelming number of violations of democracy currently taking place in the
Americas cannot be summed up in one letter, the letters that we are sending you over
the course of the next year will cover the following:

1. “The Dismissal of Supreme and Constitutional Courts”: Elimination of the
independence of the judicial branch in Bolivia, Ecuador and Venezuela.

2. “Attacking the press and closing television channels™: Attacks on freedom of
speech in Bolivia, Colombia, Ecuador, Paraguay and Venezuela.

3. “Closing Congresses”: Elimination of the legislative branch in Bolivia and
Ecuador. 3




4. “Ruling by decree”: Violation of the obligation to exercise power in accordance with the
rule of law in Bolivia, Ecuador and Venezuela.

5. “Toward a single-party regime”: Violation of the obligation to respect and promote a
pluralistic system of political parties and organizations in Bolivia, Ecuador, Nicaragua
and Venezuela.

6. “Electoral fraud in Latin America™ Violation of the obligation to hold democratic
elections in Bolivia and Venezuela.

7. “Sending opponents to jail”: Increase of political prisoners in Bolivia, Ecuador,
Nicaragua and Venezuela.

8. “Workers’ rights and freedoms”: Violation of trade union freedoms in Bolivia, Ecuador
and Venezuela.

This letter addresses: “The Dismissal of Supreme and Constitutional Courts™: Elimination of the
independence of the judicial branch in Bolivia, Ecuador and Venezuela.

a. Bolivia

In Bolivia, the process of disbanding the Constitutional Court was gradual. On June 20,
2006, President Morales declared: “When I want to do something, advisers come and tell
me: you cannot do it, the law prohibits it. Then I want to do something else for the people
and I cannot. These laws made by the neoliberals don’t let me do anything; they turn me
into a bureaucrat, because if I use a presidential decree [to do something], the
Constitutional Court says it is illegal. The Constitutional Court is in the hands of the
traditional political parties and it is time for a ‘quick slap’ to end these lies and neoliberal
laws.” The month before making that statement, President Morales reduced his salary on
austerity grounds and issued a decree stating that no public official could have a higher
salary than his. This reduced the salaries of the judges in the Constitutional Court by at
least 40%; this fact, coupled with a series of attacks on their character, led five judges
(out of ten in the Court) to resign their posts by the end of 2006, three years before their
terms were up.

On December 30, 2006, President Morales took on the Supreme Court, appointing four
new interim justices by decree; the regular approval process requires a two-thirds vote by
Congress. On May 9, 2007, when the constitutionality of this decree was called into
question, the Constitutional Court declared the president’s actions constitutional, but
ordered the interim justices to step down because they had exceeded the 90-day term
limit on temporary appointments. President Morales responded by putting four of the
Constitutional Court judges on trial, claiming that they had acted beyond their authority.
Although the Senate eventually acquitted them, four judges had already resigned their
positions, leaving a single judge in the Constitutional Court. To date, this judge remains,
however, the president’s party recently filed a lawsuit against him for breach of power.
When asked about the resignations of two of the judges, Congressman Gustavo Torrico,
of President Morales’ party, stated that these judges had fewer morals than a “prostitute.”

The lack of a Constitutional Court is one of the main forces behind the current political
polarization and grave human rights situation in Bolivia. On May 17, 2007, the judges of



the Constitutional Court denounced the persecution and said it was motivated by “the will
of the ruling party to eliminate the independence of the judiciary so that the Court cannot
challenge the constitutionality of any of the government’s actions,” especially with
regards to “violations of the Constitution and the Law of the Constituent Assembly in the
process of constitutional reform.” Currently the Bolivian people are helpless in the
absence of a body that can enforce their constitutional guarantees. This is best reflected in
the growing number of dead and injured resulting from political violence in the country.
President Morales’s government has yet to appoint new judges, probably due to its lack
of a two-thirds majority in Congress.

. Ecuador

In Ecuador, the elimination of the independence of the Constitutional Court was even
faster than in Bolivia. On February 13, 2007, Congress approved a law calling for a
referendum in order to establish a Constituent Assembly. President Correa then modified
the law without Congress’s approval and sent it to the Supreme Electoral Tribunal, the
entity in charge of overseeing the referendum. The Tribunal accepted the president’s
modifications without challenging their validity and scheduled the referendum for April
15, 2007. Outraged, the Congress, with an opposition majority, decided to replace the
Tribunal’s president. The Tribunal’s response was a resolution that suspended 57 out of
100 congressmen—52 of them had voted to replace the Tribunal’s president, while the
remaining five had filed a suit questioning the constitutionality of the law the president
sent to the Tribunal. On April 23, 2007, the Constitutional Court revoked the Tribunal’s
decision and ordered the immediate reinstitution of 50 of the 57 congressmen. The very
next day, in a controversial interpretation of the constitution, Congress, now controlled by
President Correa’s political party, decided to dismiss the nine members of the
Constitutional Court, disregarding their decision to restore the suspended congressmen.
One week later, Congress appointed new members to that court.

The new Constitutional Court has since supported all the polemic decisions adopted by
President Correa’s political party, notably its response to the Dayuma demonstrations—
which included: declaring a state of emergency, repression and political imprisonment—
and the final shutdown of Congress at the command of the Constituent Assembly on
November 29, 2007. On June 23, 2007, following the denial of Congress to approve
certain laws he had just proposed, President Correa expressed: “With congressmen
selling themselves to the best buyer (...) I think the Constituent Assembly will have to
dissolve Congress. With this kind of Congress we are not going to be able to do
anything.”

. Venezuela

In 2004, the Venezuelan president’s party, constituting a simple majority in Congress
(National Assembly), dictated The Law of the Supreme Court, which increased the
number of Court justices from 20 to 32 and established that both their appointment and
dismissal would be determined by a simple majority vote in Congress. This law violated
Article 265 of the country’s 1999 Constitution that states that the justices can only be



removed by a two-thirds majority vote by Congress. In the subsequent weeks, President
Chavez’s party dismissed all the independent justices in the Court and appointed new
ones who were aligned with his political party. As a result, since 2004, the Venezuelan
Supreme Court has supported all of President Chavez’s arbitrary decisions, among them:
the shutdown of RCTV, Venezuela’s largest and oldest television network; legislative
prerogatives for the president (through a law); 26 executive orders that implement the
constitutional reforms rejected by Venezuelans in a 2007 referendum; and the dismissal
of more than 200 opposition candidates from the next general elections.

According to Article 3 of the Inter-American Democratic Charter, “democracy is indispensable
for the effective exercise of fundamental freedoms and human rights.” Upon the understanding
that no antidemocratic government will ever initiate any proceeding against itself for violating
the Charter’s mandate, the democratic clause (Article 20) empowers the OAS Secretary General
to summon the Permanent Council in order for it to initiate a proceeding that could end in the
suspension of governments that, although elected democratically, incur in a serious alteration or
rupture of any of the essential elements of democracy.

Mr. Insulza, the systematic assaults against judicial independence denounced in this letter clearly
constitute a serious attack on democracy; thus, it is your duty to activate the mechanisms needed
to implement the democratic clause—failing to do so constitutes your indirect support for the
continued violations of human rights and democracy in Bolivia, Ecuador, and Venezuela.

As we stated in our first letter, our objective is to bring global attention to the violations of
human rights occurring in the Americas and to highlight the disappointing role you have played
in the defense of these rights in the continent. It is our sincere hope that you will rectify your
inactions since what is at stake is not your political career, but the freedom and livelihood of
millions of Americans.

Sincerely,

s B

Thor Halvorssen
President

CC.

Permanent Mission of Antigua and Barbuda to the OAS, Washington DC (Deborah Mae Lovell)
Permanent Mission of Argentina to the OAS, Washington DC (Rodolfo Hugo Gil)

Permanent Mission of Bahamas to the OAS, Washington DC (Cornelius A. Smith)

Permanent Mission of Barbados to the OAS, Washington DC (Michael I. King)

Permanent Mission of Belize to the OAS, Washington DC (Nestor Mendez)

Permanent Mission of Bolivia to the OAS, Washington DC (Reinaldo Cuadros Anaya)
Permanent Mission of Brazil to the OAS, Washington DC (Osmar Chohfi)

Permanent Mission of Canada to the OAS, Washington DC (Graeme C. Clark)

Permanent Mission of Chile to the OAS, Washington DC (Pedro Oyarce)



Permanent Mission of Colombia to the OAS, Washington DC (Camilo Ospina)

Permanent Mission of Costa Rica to the OAS, Washington DC (José Enrique Castillo Barrantes)
Permanent Mission of Dominica to the OAS, Washington DC (Judith Anne Rolle)

Permanent Mission of Ecuador to the OAS, Washington DC (Efrén A. Cocios)

Permanent Mission of El Salvador to the OAS, Washington DC (Luis Menendez-Castro)
Permanent Mission of United States to the OAS, Washington DC (Hector Morales)

Permanent Mission of Grenada to the OAS, Washington DC (Denis G. Antoine)

Permanent Mission of Guatemala to the OAS, Washington DC (Jorge Skinner-Klee)

Permanent Mission of Guyana to the OAS, Washington DC (Bayney R. Karran)

Permanent Mission of Haiti to the OAS, Washington DC (Duly Brutus)

Permanent Mission of Honduras to the OAS, Washington DC (Carlos Sosa)

Permanent Mission of Jamaica to the OAS, Washington DC (Anthony Johnson)

Permanent Mission of Mexico to the OAS, Washington DC (Gustavo Albin)

Permanent Mission of Nicaragua to the OAS, Washington DC (Denis Ronaldo Moncada Colindes)
Permanent Mission of Panama to the OAS, Washington DC (Aristides Royo)

Permanent Mission of Paraguay to the OAS, Washington DC (Manuel Maria Caceres Cardozo)
Permanent Mission of Peru to the OAS, Washington DC (Maria Zavala Valladares)

Permanent Mission of Dominican Republic to the OAS, Washington DC (Roberto Alvarez)
Permanent Mission of Saint Kitts and Nevis to the OAS, Washington DC (Dr. Izben C. Williams)
Permanent Mission of Saint Lucia to the OAS, Washington DC (Michael Louis)

Permanent Mission of Saint Vincent and the Grenadines to the OAS, Washington DC (La Celia A. Prince)
Permanent Mission of Suriname to the OAS, Washington DC (Jacques R.C. Kross)

Permanent Mission of Trinidad and Tobago to the OAS, Washington DC (Glenda Morean-Phillip)
Permanent Mission of Uruguay to the OAS, Washington DC (Maria Del Lujan Flores)
Permanent Mission of Venezuela to the OAS, Washington DC (Roy Chaderton Matos)

Ecuador Embassy, Washington DC (Luis Gallegos Chiriboga)

Bolivian Embassy, Washington DC (Mario Gustavo Guzman Saldafia)

Chilean Embassy, Washington DC (Mariano Fernandez)

Venezuelan Embassy, Washington DC (Bernardo Alvarez Herrera)

Central Unitaria de Trabajadores de Chile (Arturo Martinez Molina)

Inter-American Commission on Human Rights (Santiago Cantén)

OAS (José Miguel Insulza)

OAS Ecuador (Hugo Saguier)

United Nations Coordination Office at Ecuador (René Mauricio Valdés)

Inter-American Court of Human Rights (Sergio Garcia Ramirez)

Office of the United Nations High Commissioner for Human Rights (Louise Arbor)

European Counsel Commissioner for Human Rights (Thomas Hammarberg)

Nicaragua’s Permanent Commission for Human Rights (Nicolds Bolafios Geyer)

International Society for Human Rights (Martin Lessenthin)

European Parliament — Human Rights Unit (Geoffrey Harris)

European Parliament — Subcommitte on Human Rights (Héléne Flautre)

Bertrand Russel Peace Foundation (Ken Coates)

United Kingdom Parliament — House of the Lords (Lord Avebury)

Fundacion Regional de Asesoria en Derechos Humanos (Luis Saavedra)

Servicio Paz y Justicia Ecuador (Gualdemar Jimenez)

Federacion Internacional de Derechos Humanos (Jimena Reyes)

Human Rights Watch (José Miguel Vivanco)

Human Rights Foundation — Bolivia (Hugo Acha)

Human Rights Foundation — Ecuador (Andrea Tapia)

Human Rights Foundation — United Kingdom (Aleksander Boyd)



